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VN 1 6 2003 

Federal Commbnicatbns Commission 
9 f f i c ~  of Secrew 

Re: Ex Parte Presentation 
Supplement to the Record Concerning Retention of the UHF Discount 
Biennial Review of Broadcast Ownership Regulations 
MB Docket No. 02-277 

Dear Ms. Dortch: 

Paxson Communications Corporation ("PCC"), by its attorneys, and pursuant to Section 
1,1206 of the Commission's rules,' hereby submits this written exparte presentation to aid the 
Commission in resolving questions that have arisen over the past several weeks with respect to 
retention of the UHF Discount. PCC has argued extensively through Comments, Reply 
Comments, and its May 7,2003, written exparte presentation that there is not a shred of 
evidence in the record of this proceeding that would support modification or elimination of the 
UHF Discount. PCC also made this fact clear to members of the House Energy and Commerce 
Committee through the attached letter submitted May 8, 2003.2 Nonetheless, PCC has learned 
that questions have arisen on Capitol Hill regarding whether circumstances have changed 
sufficiently to warrant altering or eliminating the UHF Discount and whether empirical evidence 
supports retention of the current rule. PCC believes that the record provides unequivocal 
answers to both questions - ample evidence conclusively demonstrates that circumstances have 
not changed sufficiently to justify alteration or elimination of the UHF Discount. This letter 
should lay to rest any lingering doubts about retaining the UHF Discount so long as analog 
broadcasting continues and should serve as a departure point for the future debate about whether 
the rule will be appropriate in the DTV era. 

The Realities of UHF Broadcasting Continue To Demand the UHF Discount 

The competitive handicaps inherent in UHF broadcasting continue to justify the UHF 
Discount. Despite changes in the broadcast television marketplace since the adoption of the 
UHF Discount in 1985, the Commission properly recognized in June 2000 that competitive 

I 47 C.F.R. 5 1.1206 
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conditions then continued to support the rule.3 The changes in UHF broadcasters’ position cited 
by opponents of the UHF Discount, i.e. the advent of analog TV must-cany and the increase in 
viewers receiving television service by cable and satellite MVPDs, had largely taken shape by 
June 2000 and have changed little over the past three years. As the Commission found, these 
changes do not eliminate the need for the UHF Discount. That finding remains as true today as it 
was thee  years ago. In both the current and most recent Biennial Reviews, PCC, along with 
NAB, Granite Broadcasting, and Univision have submitted substantial evidence demonstrating 
that: 

UHF stations continue to be more expensive to construct and operate than VHF 
stations: 

UHF signals continue to be technically inferior to VHF signals;’ 

UHF signals continue to be unable to reach over-the-air audiences comparable to 
those of VHF stations;6 

UHF stations still do not gain cable carriage comparable to VHF stations: 

UHF stations still do not receive ratings as high as those of VHF stations;8 

and consequently, UHF stations still are not as financially successful as their VHF 
competitors.’ 

See 1998 Biennial Regulatory Review - Review of the Commission’s Broadcast Ownership Rules and 
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Biennial Review 
Report, 15 FCC Rcd 11058, 1 I078 (“1998BiennialReview”). 

See Attachment 2 (originally submitted as Exhibit A to Comments of Paxson Communications 
Corporation, MM Docket No. 98-35, filed July 21, 1998.). See also, e.g., Univision Comments at 4; 
Paxson Comments at 17-1 8; Paxson Reply Comments at 8; Supplement to the Record Concerning 
Retention of the UHF Discount, MB Docket No. 02-277, filed May 7,2003, Attachment C at 5-8 (“UHF 
Ex Parte”). Accord, 1998 Biennial Review, 15 FCC Rcd 11078. 

See Univision Reply Comments at 3; Granite Comments at 6; Paxson Comments at 15-16. See also 
1998 BiennialReview, 15 FCC Rcd 11078-79. 

See Paxson Comments at 17; Univision Reply Comments at 3 4 .  

See Granite Comments at 6; Univision Reply Comments at 8-9; Paxson Comments at 16-17. See also 

See UHF Ex Parte, Attachment A (originally included as Appendices C to Comments of the National 

See UHF Ex Parte, Attachments A-B (originally included as Appendices C to Comments of the National 
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1998 Biennial Review, 15 FCC Rcd 11078. 

Association of Broadcasters, MM Docket No. 98-35, filed July 21, 1998). 

Association of Broadcasters, MM Docket No. 98-35, filed July 21, 1998). 
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Neither cable carriage nor increased MVPD subscribership have or can effectively 
remedy these handicaps. Indeed, as PCC has shown, cable carriage only codifies UHF 
broadcasters’ limited signal reach because carriage is guaranteed only on cable systems to which 
a good quality signal is delivered. The alternative - providing additional technical support to 
distant cable head-ends - only imposes additional costs on already financially burdened UHF 
stations. These real-world facts formed the basis for the Commission’s decision in the 1998 
Biennial Review,” and, as Granite demonstrated in its Reply Comments, none of these facts have 
changed.” The Commission consequently has no evidentiary basis for altering its well-reasoned 
earlier decision. 

Far from justifying abandonment of the UHF Discount, the growth in MVPD penetration 
and subscribership actually supports continuation of the Discount because that growth has placed 
the free-over-the-air American broadcasting system at risk. Many marginal UHF stations are 
only likely to survive by utilizing the economies of scale made possible by group ownership. 
Particularly during the resource-draining DTV transition, removing a support mechanism like the 
UHF Discount would be unwise, and could lead to a reduction in broadcast television service to 
vulnerable small and mid-sized communities. Although the overall range of media choices the 
average American consumer can access has increased over the past 20 years, broadcast television 
remains the cheapest, most reliable, and most easily accessible local information source. The 
diminution of service likely to result from alteration or elimination of the UHF Discount would 
therefore have a significant negative impact on localism and diversity in communities around the 
country. Accordingly, now more than ever, the UHF Discount is a necessary part of the 
Commission’s broadcast ownership regulations. 

Ample Empirical Evidence Supports the UHF Discount 

Questions also have been raised regarding the extent to which the empirical evidence in 
the Commission’s record in this Biennial Review demonstrates the continuing necessity of the 
UHF Discount. In an exparte filing on May 7,2003, PCC detailed for the Commission the 
extensive evidentiary record that supports continuation of the UHF Discount.’* PCC cited 
evidence from both the current and 1998 Biennial Review proceedings including: 

evidence from Granite that UHF broadcasters’ circumstances have not changed 
appreciably since the UHF Discount was upheld in June 2000; 

evidence from Univision and Paxson demonstrating that the UHF Discount enables 
broadcasters to economically reach underserved markets by developing new 
competitive networks serving, for example, minority communities and viewers 
interested in family-values and faith-based programming; 

l o  See 1998 Biennial, 15 FCC Rcd 11078-79 
See Granite Reply Comments at 5-6. 

See Supplement to the Record Concerning Retention of the Uhf Discount, MB Docket No. 02-277, 
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evidence from Univision and Paxson that UHF broadcasters are experiencing new 
interference from DTV stations, further handicapping their ability to serve their 
communities; and 

evidence from NAB demonstrating the technical and financial handicaps inherent in 
UHF broadcasting. 

Paxson also submits with this letter a chart illustrating facts the Commission already has found - 
that the greater ex ense of building and operating analog UHF stations is a substantial handicap 
for broadcasters. 
Discount remains necessary in the analog world. 

,P These pieces of evidence, among others, conclusively show that the UHF 

In addition, PCC has submitted evidence to the House Energy and Commerce 
Committee that demonstrates that the current competitive disparities between analog UHF and 
VHF stations are likely to persist even after the DTV transition is complete. Power level 
comparisons between PCC’s UHF stations and their VHF competitors show that - consistent 
with the Commission’s policy of allowing current stations to replicate their service areas - the 
VHF stations have, in many cases, been granted considerably higher power than the Paxson UHF 
~tati0ns.l~ 

In many markets, these power disparities lead to population coverage disparities that 
translate directly into lower revenues. Attachment 3 to this letter shows the DTV population 
disparity of several PCC DTV stations as compared to their current analog VHF competitors’ 
DTV stations. These population figures represent PCC’s maximized facilities, so Attachment 3 
already reflects the full extent to which the Commission’s DTV maximization policies will allow 
these stations to equalize their DTV competitive position with respect to these competitors. In 
some cases, the difference in population coverage is particularly stark. For example, 
WGPX-DT, PCC’s station in the Greensboro-High Point-Winston Salem DMA, reaches less 
than 36% of the viewers reached by WFMY-DT, one of PCC’s VHF competitors in that market. 
The Commission must keep in mind that the future population coverage disparities described by 
Attachment 3 will be in addition to the other legacy handicaps that former analog UHF 
broadcasters will carry forward into the DTV era, such as a history of lower viewer ratings, non- 
network affiliation, and financial underperformance. Thus, to declare at this point that 
maximization has made UHF stations the equal of their current analog VHF competitors would 
he contrary to what the Commission already knows. Given the many uncertainties regarding 
stations’ actual future DTV operations, the evidence before the Commission clearly compels 
delay in deciding whether to retain the UHF Discount after the DTV transition is complete. 

Thus, considerable evidence shows not only the ongoing need for the UHF Discount in 
the current analog world, but also the potential that the need will carry over to the digital world 
as well. This only serves to confirm the wisdom of the Commission’s stated intention to 

See Attachment 2. 

See Attachment 1. 

13 

14 



Marlene H. Dorch, Esq. 
May 16,2003 
Page 5 

reconsider the UHF Discount only once the transition is far enough along to provide an accurate 
picture of the public interest in the DTV w0r1d.l~ 

Loosening the National Ownership Cap Does not Justifv Altering the UHF Discount 

PCC also understands that concerns have arisen as to whether maintaining the UHF 
Discount is logically consistent with loosening the national ownership cap. Given the different 
aims and effects of these two rules, such a course would not only be intellectually consistent but 
a sound policy approach. The national ownership cap is meant to foster a diversity of voices in 
every local market by limiting the number of markets any one broadcaster can reach. The UHF 
Discount, on the other hand, is designed to ensure that no broadcaster is credited with reaching a 
substantial number of viewers that it does not, in fact, reach. In that respect, the UHF Discount 
acts as a corrective measure, rationalizing the limitations placed on broadcasters by the national 
ownership cap, and is fundamentally deregulatory in nature. The 1996 Telecommunications Act 
instituted the Biennial Ownership Review process to determine whether the national ownership 
cap remains “necessary in the public interest.” This inquiry has no bearing, however, on whether 
a corrective rule like the UHF Discount remains necessary to ensure that broadcasters that own 
UHF stations are not unfairly handicapped in reaching as many viewers as they are permitted by 
law. As PCC has shown, due to the continuing technical and financial handicaps borne by UHF 
broadcasters, the 50% discount remains a reasonable approximation of the number of viewers 
actually reached by UHF broadcasters regardless of the programming or ownership diversity of 
the other voices in each media market. 

Indeed, by ensuring the economic viability of UHF broadcasting, the UHF Discount 
ensures added diversity in local markets. As described in the record before the FCC, Univision 
has been able to take advantage of the economies of scale offered by the UHF Discount to offer 
Spanish-language programming across the country. PCC utilized the same strategy to create 
PAXTV, the nation’s seventh broadcast network, which offers family-values and faith-based 
programming to an often overlooked and underserved market. Given its stunning record of 
encouraging new and diverse programming in local television programming markets, and the 
hard facts regarding UHF broadcasting’s continuing technical and financial handicaps, it is hard 
to understand why the UHF Discount has come under such searching review at this time. 
Accordingly, the Commission should reject the facile argument that loosening of the national 
ownership cap somehow justifies an elimination of the UHF Discount. 

Conclusion 

There can be no doubt about what the evidence in this proceeding demands: 
evidence before the Commission supports retention of the UHF Discount for as long as analog 
broadcasting remains the chief television broadcasting format. Moreover, retaining the UHF 
Discount would serve every Commission policy that the Discount implicates. The time for 
debating the retention of the rule in the DTV era is not yet ripe, but already substantial evidence 
exists to indicate that the rule will remain necessary even after the DTV transition. In any case, 

I s  See 1998 Biennial Review, 15 FCC Rcd 11079. 
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no relevant circumstances facing UHF broadcasters have changed since the Commission last 
upheld the UHF Discount just three years ago. Accordingly, retention of the rule remains 
necessary in the public interest, and the Commission should reject all invitations to convert this 
Biennial Review into a vehicle for re-regulating UHF broadcasters without justification. 

Respectfully Submitted, 

COW for Paxson Communications Corporation 

Attachments 

cc w/ attachments: 

Chairman Michael K. Powell 
Commissioner Kathleen Q. Ab T 
Commissioner Kevin J. Martin 
Commissioner Michael J. Copps 

tl I 

Commissioner Jonathan S. Adelstein 
W. Kenneth Ferree, Chief, Media Bureau 
Paul Gallant, Special Advisor, Media Ownership Working Group 
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May 8,2003 

The Honorable John D. Dingell 
United States House of Representatives 
Washington, DC 205 15 

Re: Retention of the UHF Discount 

Dear Congressman Dingell: 

I am writing on a matter of critical importance to Paxson Communications Corporation 
(“PCC”) and other UHF television broadcasters throughout the country. I understand that you 
may push in Congress and at the FCC for repeal of the UHF Discount. With respect, it is my 
firm belief that the UHF Discount remains absolutely essential to enable UHF broadcasters in a 
given market to compete on a relatively even footing with their VHF counterparts. Again, with 
respect, I submit that all of the factual evidence--as opposed to just three conclusory pleadings 
and a single exparte filing--presented to the FCC on this matter in the current Biennial Review of 
Broadcast Ownership Regulations ( M B  Docket No.  02-277) illustrate the continuing need for the 
UHF Discount. As you consider this issue, I would ask that you bear the following facts in 
mind. 

The UHF Discount Is Essential For Existing Analog Stations 

Less than three years ago, in its 1998 Biennial Review, the FCC concluded that the UHF 
Discount remained “necessary in the public interest” to equalize the competitive positions of 
UHF and VHF broadcasters. This conclusion was premised on two key findings: first, that 
inherent and insurmountable technical limitations prevent UHF stations from reaching as great a 
number of over-the-air viewers and cable headends with a quality signal as VHF stations; and, 
second, that higher operating expenses for UHF stations place them at a competitive 
disadvantage. Nothing has occurred in the three years since that conclusion to diminish the need 
for the UHF Discount. In fact, proponents of the UHF Discount, including PCC, Univision, 
Granite Broadcasting (“Granite”), and the National Association of Broadcasters (“NAB”), have 
presented ample evidence to the FCC demonstrating the need to retain the UHF Discount. 

Univision, for example, provided significant evidence that the UHF Discount helps it to 
reach minority households in many of its markets, which tend to have low cable subscribership. 
PCC and Univision also provided evidence that the activation of new DTV stations is creating 
additional interference to analog UHF stations with the accompanying loss of service. This 
plainly refutes any suggestion that the DTV transition itself is ameliorating the competitive 
disparity between VHF and UHF stations or that eliminating the UHF Discount prior to the close 
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of the DTV transition would be prudent policy. Factual evidence presented to the FCC by the 
NAB and PCC in the last two Biennial Review proceedings continue to conclusively 
demonstrate: 

that UHF signals are technically inferior to VHF signals; 

that UHF signals are unable to reach over-the-air audiences comparable to those of 
VHF stations; 

that UHF stations do not gain cable carriage comparable to VHF stations; 

that UHF stations do not receive ratings as high as those of VHF stations; 

and that consequently, UHF stations are not as financially successful as their VHF 
competitors; 

The fact is that in the analog world, UHF stations simply do not have the ability to reach 
anything approaching every household in their DMAs, even when cable carriage is considered. 
For example, in some cases PCC stations cover as little as 27% of the area covered by VHF 
stations in the same market. Because cable carriage is based on a station’s ability to deliver a 
quality signal to a sometimes distant headend, it is not surprising that UHF stations would be 
unable to garner the same level of cable carriage as their VHF counterparts. These types of 
disparities continue to exist and, with the additional DTV-generated interference noted by 
Univision and PCC, will only be made worse as additional DTV stations commence full power 
operations. 

Therefore, counting each UHF station as reaching only 50% of the households in its 
DMA allows station-group operators like PCC and Univision to use the UHF Discount to acquire 
and operate stations that otherwise might fail, enabling them to serve niche audiences that are 
frankly underserved by the Big Four networks. Rather than seeking ways to curtail UHF 
broadcasting by eliminating the Discount, I urge you to seek ways to encourage this type of 
service to the public. 

The UHF Discount Will Continue To Be Needed In The Digital World 

While completion of the DTV transition make it appropriate to then review the 
UHF Discount, it is clear that the DTV transition has not progressed suficiently to make that 
critical decision at this time because there simply is no record on which to be certain that the 
UHF Discount will not be needed in the post-transition world. As described above, what is 
certain is that the transition itself is harming analog UHF broadcasters’ ability to serve their 
viewers, and that such harm is only likely to increase as the transition progresses. Accordingly, 
eliminating the UHF Discount now based on the possibility of future obsolescence would be a 
grave error based on unsubstantiated speculation. 
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Although the FCC properly has noted that UHF broadcasters’ ability to maximize their 
service area could be an equalizer between UHF and VHF stations, its decision to base the initial 
DTV Table of Allotments on a principle of replication of service has locked in the signal- 
coverage disparities of the analog world. For example, in the Detroit market, PCC station 
WPXD-DT has a pending construction permit application requesting 110 kW ERP, while Fox 
affiliate WJBK-DT is authorized at 1000 kW. Likewise, in the Washington, D.C. area, PCC 
station WPXW-DT is licensed at a power of 90 kW, while Fox affiliate WTTG-DT is authorized 
at 1000 kW. As a consequence, PCC reaches 30% fewer Washington area viewers -or nearly 
1,000,000 fewer people - than WTTG-DT. I have attached a chart summarizing these and other 
disparities faced by PCC UHF stations. With these types of disparities in the digital world, a 
continued discount will be required if the Congress and the FCC wish to maintain the integnty of 
the over-the-air broadcast system. 

Finally, I firmly believe that eliminating the UHF Discount would be flatly inconsistent 
with ail known facts about UHF broadcasting. It is beyond question that UHF stations already 
are currently disadvantaged as compared to their VHF counterparts, and the digital system being 
implemented perpetuates this disadvantage. I simply do not see how it could possibly be 
necessary in the public interest to eliminate a rule that injures no one and contributes so much to 
the level of competition in the American broadcasting system. 

Sincerely yours, 

kQA 
Dean M. Goodman 

Chairman & CEO 
Paxson Communications Corporation 

President & COO 
Paxson Communications Corporation 

Attachment 
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